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I.

COUNTER-STATEMENT OF FACTS.

This is an appeal from a judgment of adjudication

made in an involuntary bankruptcy proceeding by the

United States District Court for the Southern District

of California, Central Division. The alleged bankrupt

died after the filing of her answer and before trial on

the question of adjudication [statement of evidence, Tr.

p. 5]. Her attorney appeared for her at the trial and



tried the case without making any objection on account

of the fact that she was deceased or that no notice had

been given to her heirs or legal representatives \Idem, p.

6]. The same attorney was also at that time the attorney

for the bankrupt's daughter and heir-at-law [Idem, p. 5].

The court inquired of the attorney as to where the daugh-

ter was at the time of trial and the attorney replied that

she was at Claremont, California, and that he had notfied

her of the date of the trial and did not know why she was

not present [Idem, p- 6].

After trial, but before judgment, the daughter was ap-

pointed special administratrix of the bankrupt's probate

estate and made a motion for a new trial [Idem, p. 6],

upon the ground, among others, of newly-discovered evi-

dence material for the alleged bankrupt which could not,

with reasonable diligence, have been discovered and pro-

duced at the trial [assignments of error, Tr. pp. 13-14].

The motion was denied and, subsequently, the judg-

ment of adjudication herein appealed from was duly made

and rendered. Among other things, the appellant now

contends that the judgment was erroneous in that no

evidence was introduced which showed or tended to

show that the bankrupt was insolvent or committed the

act of bankruptcy alleged in the involuntary petition

[Idem, p. 14].

The within appeal has been prosecuted by the prepara-

tion of assignments of error and a statement of evidence

in the manner of an appeal from an equity decree, and

not by the filing of a bill of exceptions after the manner

of an appeal from a judgment in an action at law.

No exception was made or taken by the appellant to

the decree of adjudication herein appealed from.
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11.

QUESTIONS INVOLVED.

The question involved is not only whether a judgment

of adjudication is erroneous where the alleged bankrupt

has died between the time of the filing of her answer

and the time of trial, but also involved are the following

questions

:

1. Whether the appearance of the alleged bankrupt's

attorney at the time of trial and his conduct of the trial

without making any objection on account of the fact that

the alleged bankrupt has become deceased or that no

notice has been given to her heirs or legal representatives

entitles the court to proceed with the trial.

2. Whether the fact that the alleged bankrupt's attor-

ney is also the attorney for the bankrupt's daughter and

heir-at-law entitles the court to proceed with the trial.

3. Whether the fact that the daughter and heir-at-law

had been notified by such attorney as to the date of trial

entitles the court to proceed therewith.

4. Whether the fact that the daughter subsequently

and before rendition of judgment becomes special admin-

istratrix of the bankrupt's probate estate entitles the

court to proceed with the rendition of judgment.

5. Whether the fact that a general appearance in the

bankruptcy proceeding, after trial and before rendition

of judgment, by the daughter, in her capacity as special

administratrix, in making a motion for a new trial on

the ground of newly-discovered evidence material for the

alleged bankrupt which could not, with reasonable dili-

gence, have been discovered and produced at the trial,



entitles the court to proceed with the rendition of judg-

ment.

6. Whether the special administratrix's assignment of

error to the effect that there was no evidence which showed

or tended to show that the alleged bankrupt was insolvent

or committed the act of bankruptcy alleged in the involun-

tary petition operates to waive the contention that she

was not joined as a party.

7. Whether this appeal is properly presented without

the preparation and filing of a bill of exceptions ; and

8. Whether the appellant's failure to take exception to

the rendition of the judgment herein appealed from is

fatal to this appeal.

III.

THE FORMAL JOINDER OF THE BANKRUPT'S
PERSONAL REPRESENTATIVE WAS UN-
NECESSARY.

Section 8 of the Bankruptcy Act provides as follows

:

"Sec. 8. Death or insanity of bankrupt, (a) The
death or insanity of a bankrupt shall not abate the

proceedings, but the same shall be conducted and

concluded in the same manner, so far as possible,

as though he had not died or become insane. Pro-

vided, that in case of death the widow and children

shall be entitled to all rights of dower and allowance

fixed by the laws of the state of the bankrupt's resi-

dence. (July 1, 1898, 30 Stat, at L. 549, Ch. 541,

Par. 7 (U. S. Code, Title 11, Par. 26).)"
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Section 1(a) (4) of the same act provides:

"(4) 'Bankrupt' shall include a person against

whom an involuntary petition or an application to

set a composition aside or to revoke a discharge has

been filed, or who has filed a voluntary petition, or

who has been adjudged a bankrupt;"

The appellant concedes that the involuntary bankruptcy

proceeding survived the death of the alleged bankrupt

(App. Br. p. 7). She contends merely that the trial of

the issues created by the involuntary petition and answer

could not proceed "without proper notice to a personal

representative of the deceased bankrupt" (Idem).

She has cited but two decisions where the facts are

at all parallel to those here. One is Porter v. Adams, a

state court case from Connecticut, quoted at pages 10-11

of her brief, where the point here involved was not ruled

upon. The Connecticut high court said, in 119 Atlantic, at

page 361, following the reference to the lower court's

decision which is quoted in the appellant's brief:

"But in this case it is not necessary to decide

whether this conclusion of the trial court was or

was not an error in law, because, for the reasons

we have stated, the plaintiff in this suit must fail,

even if we concede his legal appointment as trustee

in bankruptcy and the right to bring an action of

this kind and form before us."

The case involved a suit by a bankruptcy trustee for a

recovery of assets, and a judgment in favor of the de-

fendants was affirmed upon the ground that they were

without knowledge of any of the fraud charged.

In another decision, Schulte v. Patterson, cited and

quoted at pages 8-10 of her brief, the appellant has pro-



duced a case where the facts were unhke those here pre-

sented. There the alleged bankrupt died after the filing

of the involuntary petition but before the service of

process. Accordingly the court required service to be

made upon the heirs. This was done, but the subpoenas

erroneously indicated that the purpose of the proceeding

was to have the heirs adjudged bankrupt. Also, service

was made on two or them in Oregon but four days before

their appearance was required in Iowa. Consequently,

the order of adjudication was vacated and the case was

remanded for further proceedings.

The court said that the personal representative should

have been brought in in addition to the heirs for the

reason that in Iowa ''the personal representatives of

Catton would have succeeded to his personal estate and

his heirs to his realty". The same rule does not prevail

in California. Here a personal representative does not

succeed to personalty, but the heirs succeed to the title

to both personalty and realty immediately upon the death

of the deceased. (Probate Code, Sec. 300.) The appel-

lant, in her representative capacity, therefore, may not

complain on this appeal. An appellant must have an

interest in the subject-matter of an appeal, and where

it does not appear that he has any interest in the contro-

versy, and he is the only party asking a review of the

judgment, the appeal should be dismissed. King i'. Biit-

tolph (C. C. A. 9th), 30 Fed. (2d) 769 (where an execu-

trix complained of the construction of a will) ; Atles v.

U. S. (C. C. A. 3rd), 50 Fed. (2d) 808 (where in a

liquor abatement case one of the appellants did not affirma-

tively appear to have an interest in the property involved)
;

Hamilton Trust Co. v. Cornucopia Mines Co. (C. C. A.

9th), 223 Fed. 494 (where a trustee under a bond mort-
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gage, following the appointment of a receiver of the trust

estate and after a sale of the trust estate by the receiver

to a bondholders' committee and the cancellation of the

bonds, appealed from a decree imposing a lien on the

property).

Schnlte V. Patterson does not purport to enunciate the

law under a set of facts where an alleged bankrupt has

died after the service of process. Process must be served

on an alleged bankrupt in an involuntary bankruptcy pro-

ceeding in the same manner as in other actions and pro-

ceedings, and when death has intervened before this has

been done, it would seem that either the heirs or personal

representative would be the proper parties to be served.

But when service has been had on the alleged bankrupt

prior to her decease, and her daughter and heir-at-law

has knowledge of the trial and takes no steps to abate it,

but it proceeds under the supervision of the attorney

for both the daughter and the deceased alleged bankrupt,

and also for the daughter in her later capacity of special

administratrix of her mother's probate estate, we submit

that no harm has been done the appellant by her formal

non-joinder, particularly where, in her representative ca-

pacity, she has appeared generally in the proceeding after-

ward and before the rendition of judgment, on a motion

for a new trial, and argued the merits of the case and

offered newly-discovered evidence which was considered

by the court in rendering its denial of the motion.

It is submitted that the alleged bankrupt's entire estate,

both real and personal, was equitably represented at the

trial, and that no useful purpose or other outcome would

be accomplished by a retrial of the same matter.



IV.

THE APPOINTMENT OF THE APPELLANT
AS SPECIAL ADMINISTRATRIX OF THE
BANKRUPT'S ESTATE AND HER APPEAR-
ANCE IN THIS PROCEEDING BEFORE
THE RENDITION OF JUDGMENT UPON A
MOTION FOR NEW TRIAL ON THE
GROUND OF NEWLY-DISCOVERED EVI-
DENCE CONSTITUTES A WAIVER OF
THE PRINCIPAL POINT MADE ON THIS
APPEAL AND ESTOPS APPELLANT FROM
PROSECUTING THE SAME.

In the final analysis, the appellant's contention amounts

to this : That the lower court, although it had jurisdic-

tion over the subject-matter of the proceeding and pos-

sessed jurisdiction to make an order adjudicating the

alleged bankrupt to be a bankrupt, could not render an

order of adjudication until it had jurisdiction over the

personal representative of the deceased.

The appellant "is the daughter and heir-at-law" of the

bankrupt [statement of evidence, Tr. p. 7].

At the time of trial the attorney for the bankrupt was

also the attorney for the daughter [Idem]. The court

inquired where the daughter was, and the attorney replied

that she was at Claremont, California, and that he had

notified her of the date of the trial and did not know why
she was not present [Idem, p. 6].

The same attorney later also represented, and represents

on this appeal, the daughter as special administratrix of

the bankrupt's estate [Idem, pp. 6-7].

After trial, and after her appointment as special admin-

istratrix, and before judgment (which was rendered May
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23, 1935), the appellant, on February 3, 1934, as special

administratrix, made a motion for a new trial, which was

denied [Idem, p. 6].

The motion was made on the following ground, among

others

:

"Newly-discovered evidence, material for the al-

leged bankrupt, which could not, without (with)

reasonable diligence, have been discovered and pro-

duced at the trial." [Assignments of error, Tr. pp.

13-14.] (Matter in parenthesis ours.)

The making of the motion, and the making of it, espe-

cially, before the rendition or entry of judgment, upon

the general ground above set forth, was a general appear-

ance and a waiver by the appellant of the principal point

made by her on this appeal, to-wit: That the court did

not have jurisdiction over the alleged bankrupt's personal

representative. Also operative as a waiver of the point

is the fact that this appeal is prosecuted on an additional

assignment of error to the effect that "no evidence was

introduced at the trial before the jury which showed or

tended to show that the alleged bankrupt was insolvent or

committed the act of bankruptcy as alleged in the involun-

tary petition in bankruptcy" [Idem, p. 14]. This also

was a general appearance in the proceeding.

An excellent decision on this is Shelley v. Casa De Oro,

Ltd., 133 Cal. App. 720, a mechanic's lien foreclosure suit,

where an attorney entered an appearance for both the

defendant Casa De Oro, Ltd., and the defendant Malesa

Development Company. After trial and the rendition of

judgment against both defendants the Malesa Develop-

ment Company gave notice of a motion, in the words

of the court, at pages 721-722:
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*'.
. . to vacate and set aside this judgment upon

the ground that no summons had been served upon

it, that no appearance had been made by it or by

anyone authorized by it to appear, and that the pur-

ported appearance by the attorney referred to was

entirely without its authorization and without its

knowledge or consent. After a hearing upon the

records and files in the action and upon certain

affidavits, the court granted the motion and vacated

and set aside the judgment referred to. From that

order this appeal is taken.

It was stipulated and is conceded that the respond-

ent was never served with summons and while the

appellant maintains that the evidence produced upon

the hearing was not sufficient to overcome certain

recitals in the judgment to the effect that the 'defend-

ants' appeared by an attorney, the affidavits contain

ample proof that the attorney referred to was never

authorized to appear for the respondent, including

an affidavit by him admitting that he was not author-

ized to so appear and stating the reasons why the

mistake was made."

Then, affirming the judgment in all respects, the court

said, at page 723:

"It is next urged that the respondent wai\ed any

objection as to jurisdiction by making, in fact, a

general appearance and we think this contention

must be sustained. The notice of motion to set aside

the judgment states six grounds or reasons upon
which it was based. The first five relate entirely

to the facts that the respondent had not been served,

had not appeared and had authorized no one to appear

for it. The sixth ground is as follows : 'For the

reason and upoH the ground that said judgment is

not sustained by the findings of the court in said
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action, but is contrary thereto.' It seems to be settled

in this state that the incKision in the motion of any

ground inconsistent with the sole claim that the judg-

ment is entirely void for want of jurisdiction of the

person is sufficient to convert the attempted special

appearance into a general appearance. (Security

Loan & Trust Co. v. Boston etc. Fruit Co., 126 Cal.

418 (58 Pac. 491, 59 Pac. 296); Olcese v. Justice's

Court, 156 Cal. 82 (103 Pac. 317); Taylor v. Su-

perior Court, 93 Cal. App. 445 (269 Pac. 727).)"

One need not be served with process in or even be

nominally a party to an action to be bound by the judgment

therein, after an appearance in the action. An enlighten-

ing case upon this point is Tyrrell v. Baldwin, 67 Cal. 1,

where it is said, at page 4:

"The voluntary appearance of a defendant is

equivalent to personal service of the summons and

a copy of the complaint upon him. An appearance

before being summoned, confers jurisdiction equally

with an appearance after being summoned. Under

our practice a person who is not named in the com-

plaint nor served with the summons, if he has an

interest in the matter in litigation, may become a

party by obtaining leave of the court to file a com-

plaint in intervention. Here the McDonalds, without

objection or opposition, filed an answer in which they

denied all the allegations in the complaint, and alleged

that they were the owners and entitled to the pos-

session of a certain portion of the demanded premises.

They were permitted to do without opposition, and

by tacit consent, what they might have done by leave

of court. But why ask leave of the court to do that

which nobody objected to their doing? They in-

voked the judgment of the coiH-t upon the issues

raised by their answer to the complaint, and they
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got it. Can they now be heard to say that the jud^::--

ment is a nulhty because they obtruded themselves

into the action? Their answer showed that they

might properly have been made parties to it. And
the record shows that they availed themselves of all

the rights and privileges of which they could have

availed themselves if they had been named and sued

as defendants in the complaint. As soon as the

answer was filed the complaint might have been

amended by adding the names of the McDonalds

to those of the other defendants in the action. Did

the failure to do so affect the substantial rights of

the parties? Clearly not. And, if not, the judgment

is not affected by reason of that defect in the plead-

ings or proceedings. (Code Civ. Proc, Sec. 475.)"

In Molfino v. Pippo, 122 Cal. App. 437, the court said,

in affirming an appeal from a judgment in favor of the

plaintiff after a trial on the merits, at page 438:

"An amended complaint was filed on October 15,

1930, which alleged that 'at all the times herein men-

tioned the plaintiff was and now is a resident of

the county of San Mateo, state of California,' and

that during all of said times 'the defendant was and

now is a resident of the county of Contra Costa,

state of California.' It was further alleged as fol-

lows: 'That on the 6th day of April, 1926, the de-

fendant, in the county of San Mateo, state of Cali-

fornia, made and delivered to the plaintiff his promis-

sory note in the words and figures' set forth in said

amended complaint.

The defendant demurred as follows: 'Now comes

the defendant, and demurs to the amended complaint

of plaintiff on file herein and, for grounds of de-

murrer, specifies and alleges:
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'1. That the above entitled court has no jurisdic-

tion of the person of the defendant or the subject

of the action;

'Wherefore, defendant prays that he be hence dis-

missed without delay and with his costs of suit.'
"

(ItaHcs ours.)

And, at pages 439-440

:

"The appearance by general demurrer and by

answer without 'specially appearing' is a general ap-

pearance as to the person.

In Olcese v. Justice's Court, 156 Cal. 82 (103

Pac. 317), a demurrer was filed reading as follows:

The defendant in the above-entitled action, specially

appearing for said purpose, demurs to the complaint

in said action on the ground that the court has no

jurisdiction of the person of this defendant or of

the subject-matter of said action. Wherefore, said

defendant prays to be hence dismissed with his costs

herein incurred.' The demurrer was overruled. The

defendant declining to amend, judgment by default

was entered against him. The judgment was affirmed

on appeal to the Superior Court. Thereupon the de-

fendant sued out certiorari to review the judgment of

the Justice's Court. Other matters were considered,

not germane here. The court, at page 87, says: Tf

a defendant wishes to insist upon the objection that

he is not in court for want of jurisdiction over bis

person, he must specially appear for that purpose

only, and must keep out for all purposes except to

make that objection. Another reason equally valid

is that if such defendant shall ask for any relief other

than that addressed to his plea, he is seeking to gain

an unconscionable advantage over his adversary,

whereby, if the determination of the court be in

his favor he may avail himself of it, while, if it be
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against him, he may fall back upon his plea of lack

of jurisdiction of the person. So it is well settled

that if a defendant, under such circumstances, raises

any other question, or asks for any relief which

can only be granted upon the hypothesis that the court

has jurisdiction of his person, his appearance is gen-

eral, though termed special, and he thereby submits

to the jurisdiction of the court as completely as if

he had been regularly served with summons. (Citing

cases.) In the present case the defendant made

his motion to quash the service of the summons. In

this, his appearance was undoubtedly special, as he

limited it solely to a request for this specific relief.

But he also demurred to the jurisdiction of the court

over his person and over the subject-matter of the

action. In this case plainly a demurrer to the com-

plaint for lack of jurisdiction over his person could

not lie. If in any conceivable case it could lie, such

a demurrer also would be treated as a special appear-

ance. But here he went further and demurred to the

jurisdiction of the court over the subject-matter of

the action, a request for relief which the court could

not grant him, saving upon the theory that he was

regularly before the court. It was relief, moreover,

independent and apart from his plea to the jurisdic-

tion of the person and, if successful, would have

worked a dismissal of the action upon an entirely

distinct legal ground. That in so demurring he

waived the question of the jurisdiction of his person

and submitted himself to the jurisdiction of the court

is abundantly settled.' (Citing cases.)" (Italics

ours.)

In Martin v. Wagner, 124 Cal. 204, one of the parties

to the action, Wagner, died during the pendency of an

appeal from the judgment in the case. The Supreme

Court of California said, at pages 205-206:
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"Where fraud or imposition has been practiced

upon this court in procuring its judgment, the re-

mittitur will be recalled, and jurisdiction here will

be reasserted upon the ground that the judgment so

procured is a nullity. But in this case no charge of

fraud is made.

But, aside from the question of the power of

the court under these circumstances to recall the

remittitur, the facts presented in this case do not

invite the exercise of such power. No reason is

shown why the death of Wagner was not suggested

earlier. Elliott & Elliott, who had represented him

in his lifetime, continued to act in the case. The

respondents thus were represented by the very at-

torneys who had been under the employ of Wagner.

They filed a brief on his behalf. They stipulated to

a submission of the cause. Not till long after the

issuance of the remittitur did they suggest his death,

and in the suggestion offer no showing as to why
it was not more timely made. The same attorneys

appear for the representatives of Wagner. It is

not asserted that the decision of the court is erroneous

in point of law in any other respect than in the

manner of its rendition. No injury is shown to have

resulted from the decision, and no possible advantage

is to be gained to the executrices of Wagner by

granting this motion, other than that of unduly de-

laying and prolonging this litigation."

As said in In re Grant (D. C, North Carolina), 52 Fed.

(2d) 223, at pages 224-225:

"The appearance of an attorney is prima facie evi-

dence of his authority to appear in the cause, and
his appearance for any purpose other than specially

to attack jurisdiction waives service of process on,
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and constitutes a general appearance by, the bank-

rupt. Knox & Crawford v. Summers & Thomas,

7 U. S. (3 Cranch) 496, 2 L. Ed. 510; Hill v. Men-

denhall, 88 U. S. (21 Wall.) 453) (22 L. Ed. 616).

'The taking of any proceeding other than a special

appearance founded thereupon, is equivalent to a gen-

eral appearance and a submission of the defendant's

person to the jurisdiction of the court.' Foster's

Federal Practice (4th Ed.) 459.

In Massachusetts Bonding & Insurance Company

V. Concrete Steel Bridge Company, Z7 Fed. (2d)

695, 701, this Circuit Court said: 'If the defendant

invoke the judgment of the court in any manner

upon any question, except that of the power of the

court to hear and decide the controversy, his appear-

ance is general. There are cases where the defend-

ant may make a quasi-appearance for the purpose

of objecting to the manner in which he is brought

before the court, and in fact to show that he is

not legally there at all, but if he ever appears to

the merits he submits himself to the jurisdiction of

the court and must abide the consequence.' Also see

Brookins State Bank v. Federal Reserve Bank of San

Francisco (D. C), 291 Fed. 659.

The appearance after judgment waives any defect

in the service. Glenn v. Mitchell (C. C. A.), 282 Fed.

440; Mandel Bros. v. Victory Belt Co. (C. C. A.),

15 Fed. (2d) 610."

The court then said, at page 226:

"If this court is correct in holding that the petition

is sufficient to support the adjudication, as to which

it entertains no doubt, then the proceeding does not

abate upon the death of the bankrupt and, if the

services were quashed and subpoena issued to the

bankrupt's heirs, no useful purpose could be served
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by the delay. 1 Rem. 102; Shute v. Patterson (C.

C. A.), 147 F. 509; In re Stein (CCA.), 105 F.

749; New Jersey v. New York, 3 Pet. 461, 7 L. Ed.

741 ; Meek v. Banking Co., 268 U. S. 426, 45 S. Ct.

560, 69 L. Ed. 1028."

By reason of the above it is submitted that the appoint-

ment of the appellant as special administratrix of the

bankrupt's probate estate and her appearance in this pro-

ceeding before the rendition of judgment upon a motion

for a new trial on the ground of newly-discovered evi-

dence, and her contention now that no evidence was intro-

duced to support a finding of insolvency or the commis-

sion of an act of bankruptcy, constitutes a waiver of the

point that she was not joined as a party.

V.

THE WITHIN APPEAL IS IMPROPERLY PRE-
SENTED BECAUSE OF THE LACK OF A
BILL OF EXCEPTIONS.

Writs of error have been abolished and cases formerly

prosecuted by the obtaining of a writ of error may now

be prosecuted by appeal with the same effectiveness. How-

ever, the distinction between the method of the prosecu-

tion of law and equity appeals remains. After a jury

trial on the question of adjudication in a bankruptcy

proceeding a bill of exceptions is necessary. (O'Brien's

Manual of Federal Procedure, 1935 Supplement, page 68.)

As said in In re Neasmith (C C A. 6th), 147 Fed.

160, at pages 162-163:

"A trial by jury under section 19a is a trial accord-

ing to the course of a common-law jury trial, and if

error is committed it can only be remedied by a new
trial, or reversed by this court upon a writ of error
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as from the judgment of a common-law court. In

Elliott V. Toeppner, 187 U. S. 327, 334, 23 Sup. Ct.

133, 47 L. Ed. 200, it was expressly decided that facts

determined by a jury under section 19a could not be

examined by an appeal, as in equity cases, but only

upon a writ of error, and according to the rules

of the common law. It follows, therefore, that so

far as errors have been assigned upon instructions

given or refused, we are without jurisdiction under

an appeal such as this."

To the same effect are Duncan v. Landis (C. C. A.

3rd), 106 Fed. 839, and Burns Bros. v. Cook Coal Co.

(C. C. A. 3rd), 42 Fed. (2d) 109.

In Elliott V. Toeppner, 187 U. S. 327, 47 L. Ed. 200,

23 Sup. Ct. Rep. 133, 9 A. B. R. 50, the Supreme Court

said, at page 54 of A. B. R.

:

"The right to a trial by jury on a written applica-

tion thus given, is absolute and cannot be withheld at

the discretion of the court. In that respect it differs

from the trial of an issue out of chancery, which

the court of equity is not bound to grant, nor bound

by the verdict if such trial be granted. The court

cannot, as the chancellor may, enter judgment con-

trary to the verdict, but the verdict may be set aside

or the judgment may be reversed for error of law

as in common-law cases."

Thus it would appear that the within appeal has been

presented in an erroneous manner through its prosecution

in the equity mode rather than in the style of appeals

from judgments in actions at law, and that technical

though the objection is it is well taken in view of the

long-established governing rule, and the judgment ap-

pealed from should be affirmed.
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VI.

THE APPELLANT'S FAILURE TO TAKE AN
EXCEPTION INVALIDATES THIS AP-
PEAL.

No exception was made by the appellant to the court's

rendition of the judgment of adjudication herein appealed

from.

It is fundamental that her failure in this deprives her

of the right to a review.

It is submitted that the appellant is therefore not

entitled to a reversal or modification of the judgment of

adjudication.

Respectfully submitted,

WiLLCOX & JUDSON,

By George A. Judson,

Attorneys for Appellee.

Oregon Smith,

Of Counsel.




